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character of the publications. See, also, Brown v.Croome, 2 Stark. 

297; Toogood v. Spyring, 1 Cr., M. & R. 181; Bank v. Hentz, 7 

App. Cas. 741. It is possible that the principle of these cases would 

apply to printed reports of matters of record affecting the credit of 

business men, unless some precautions were taken to restrict the 

circulation of such reports to the business community, which is 

the only part of the community which has a legitimate interest in 

them. 

Louis M. Greeley. 

Chicago. 



RECENT AMERICAN DECISIONS. 

Circuit Court of the United States ; Eastern District of Michigan. 
UNITED STATES v. JAMES CLARK. 

The circuit court has jurisdiction of a homicide committed by one soldier upon 
another within a military reservation of the United States. 

If a homicide be committed by a military guard without malice, and in the per- 
formance of his supposed duty as a soldier, such homicide is excusable unless it was 
manifestly beyond the scope of his authority, or was such that a man of ordinary 
sense and understanding would know that it was illegal. 

It seems, that the sergeant of a guard has the right to shoot a military convict, if 
there be no other possible means of preventing his escape. 

The common law distinction between felonies and misdemeanors has no application 
to military offences. 

While the finding of a court of inquiry acquitting the prisoner of all blame is not 
a legal bar to a prosecution, it is entitled to great weight as an expression of the 
views of the military court of the necessity of using a musket to prevent the escape 
of the deceased. 

On complaint before the district judge as a committing magistrate 
for murder upon the Fort Wayne military reservation. 

Arthur Stone, the deceased, was a private soldier of Co. I., 23d 
Regt. United States Infantry, and, at the time of the hornicide, was 
under conviction of a court-martial for " conduct prejudicial to 
good order and military discipline," and had been sentenced " to 
be dishonorably discharged from the service of the United States, 
forfeiting all pay and allowances due or to become due, and to be 
confined at hard labor at such military prison as the reviewing 
authority may direct for two years." The prisoner was the ser- 
geant of the guard having him in custody at the time. On the 
11th day of July, at " retreat," all the prisoners in the guard-house, 
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six in number, had been taken out of the guard-house for roll-call 
and inspection, and were standing in a line with their backs to the 
guard-house, in charge of a squad of armed soldiers. As Lieut. 
Wieton, officer of the day, and the prisoner, the sergeant of the 
guard, were entering the guard-house to inspect it, and just as the 
prisoner was crossing the threshold of the outer door, deceased, who 
was standing at the end of the line of prisoners, broke from the 
ranks, ran around the corner of a fence in line with the guard-house 
and toward the public highway in front of the military reserve, from 
which it was separated by a board fence about six feet in height. 
As he left the ranks an outcry was raised, and the quartermaster- 
sergeant, who happened to see the escape, and a private by the 
name of Duff, started in pursuit, calling upon him to halt, the 
sergeant adding, '' There is a load after you." Clark hearing 
the outcry turned and seized a cartridge from his box, hastily 
loaded his musket and ran around the guard-house in the direction 
which Stone had taken. At this time Stone was about thirty yards 
ahead of his nearest pursuer, Duff, who did not seem to be gaining 
upon him, and stood little if any chance of overtaking him before 
he could gain the street. Just as he was crossing the military road 
within the reserve and about to leap a rail fence parallel with this 
road, and about thirty-five yards from the outer fence and about 
eighty yards from the guard-house, Clark fired and hit Stone in the 
back just above the hips, inflicting a wound from which he died in 
the course of the evening. No ill feeling existed between the men ; 
in fact they had always been upon very friendly terms, and it was 
at least doubtful whether Clark knew it was Stone when he fired. 

0. P. Black, District-Attorney, Charles T. Wilkins, Assistant 
District- Attorney and Levi T. Griffin, for the prosecution. 

Asa B. Q-ardner, Judge Advocate-General, Sylvester Lamed, 
Allen Fraser and James 0. Smith, for the defence. 

Brown, J. — In view of the fact that this was a, homicide, com- 
mitted by one soldier, in the performance of his alleged duty, upon 
another soldier, within a military reservation of the United States, 
I had at first some doubt whether a civil court could take cognisance 
of the case at all ; but as crimes of this nature have repeatedly been 
made the subject of inquiry by civil tribunals, I have come to the 
conclusion that I ought not to decline to hear this complaint. 
Indeed it is difficult to see how I could refuse to do so without 
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abdicating that supremacy of the civil power which is a fundamental 
principle of the Anglo-Saxon policy. While there is no statute 
expressly conferring such jurisdiction, there is a clear recognition 
of it in the 59th Article of War, which provides that " when any 
officer or soldier is accused of a capital crime, or of any offence 
against the person or property of any citizen of any of the United 
States, which is punishable by the laws of the land, the commanding 
officer, and the officers of the regiment, troop, battery, company or 
detachment, to which the person so accused belongs are required 
(except in time of war), upon application duly made by or in behalf 
of the party injured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of justice in 
apprehending him and securing him, in order to bring him to trial." 
This article makes no exception of crimes committed by one soldier 
upon another, nor of cases where there is concurrent jurisdiction 
in the military courts. Tytler, in his work upon military law, says 
" The martial or military law as contained in the mutiny act and 
articles of war, does, in no respect, supersede or interfere with the 
civil or municipal laws of the realm. * * * Soldiers are, equally 
with all other classes of citizens, bound to the same strict observance 
of the laws of the country and the fulfilment of all their social 
duties, and are alike amenable to the ordinary civil and criminal 
courts of the country for all offences against those laws and breaches 
of those duties." 

In the case of the United States v. Cornell, 5 Mass. 61, 91, Mr. 
Justice Story took cognisance of a murder committed by one 
soldier upon another, m Fort Adams, Newport harbor. The case 
was vigorously contested, and the point was made that the state 
courts had jurisdiction of the offence, but there was no claim that 
there was not jurisdiction in some civil tribunal. A like case was 
that of a murder committed in Fort Pulaski, at the mouth of the 
Savannah river, and tried in 1872, before Mr. Justice Woods and 
Judge Erskinb, 1 Woods 480. No question was raised as to the 
jurisdiction. The subject of the civil responsibility of the army 
was very carefully considered by Attorney-General Cushing, in 
Steiner's Case, 6th Opinions 413, and the conclusion reached, that 
an act criminal both by military and general law, is subject to be 
tried either by a military or civil court, and that a conviction or 
acquittal by the civil authorities of the offence against the general 
law does not discharge from responsibility for the military offence 
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involved in the same facts. The converse of this proposition is 
equally true. 

2. The character of the act involved in this case presents a more 
serious question. The material facts are undisputed. There is no 
doubt that the deceased was killed by the prisoner under the per- 
formance of a supposed obligation to prevent his escape by any 
means in his power. There is no evidence that the prisoner fired 
before the necessity for his doing so had become apparent. Stone 
was called upon several times to halt, with a hail by the quar- 
termaster-sergeant that there was "a load after him." Duff, his 
nearest pursuer, was not gaining upon him, and in another half- 
minute he would have scaled the two fences between him and the 
highway, and would probably have been lost in the bouses that lie 
on the other side of the street. A court of inquiry, called for the 
purpose of fully investigating the circumstances, was of the opinion 
that if Clark had not performed his duty as efficiently as he did, 
by firing on deceased, he certainly would have effected his escape ; 
and found that no further action was necessary in the case. The 
prisoner and the deceased had always been good friends, and it is 
at least doubtful whether Clark recognised him at the time of firing 
the fatal shot. The prisoner has heretofore borne a most excellent 
reputation, was never court-martialed nor punished, and was pro- 
nounced by all the witnesses who testified upon the subject to be 
an exceptionally good soldier. There is not the slightest reason to 
suppose that he was not acting in obedience to what he believed to 
be his duty in the premises. There was some conflicting testimony 
as to whether he was standing or kneeling at the time he fired, but 
I am not able to see its materiality. If he was authorized to shoot 
at all, he was at liberty to take such position as would insure the 
most accurate aim, whether his object was to hit the deceased in the 
leg or in the body. Clark says that he aimed low for the purpose 
of merely disabling him, but owing to a sudden descent in the 
ground, the shot took effect in the back instead of the leg. For 
the purpose of this examination, however, I am bound to presume 
that he intended to kill, as a man is always presumed to intend the 
natural and probable consequences of his acts. The case, then, 
reduces itself to the naked legal proposition, whether the prisoner 
is excused in law in killing the deceased. 

The general rule is well settled by elementary writers upon 
criminal law, that an officer, having custody of a person charged 
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with felony, may take his life, if it becomes absolutely necessary to 
do so to prevent his escape ; but he may not do this if he be charged 
simply with a misdemeanor, the theory of the law being that it is 
better that a misdemeanant escape than that human life be taken. 
I doubt, however, whether this law would be strictly applicable at 
the present day. Suppose, for example, a person was arrested for 
petit larceny, which is a felony at the common law, might an officer 
under any circumstances be justified in killing him? I think not. 
The punishment is altogether too disproportioned to the magnitude 
of the offence. Perhaps under the statute of this state, 2 How 
Stat. § 9430, wherein a felony is " construed to mean an offence for 
which the offender, on conviction, shall be liable by law to be pun- 
ished by death, or by imprisonment in the state prison," the prin- 
ciple might still be applied. If this statute were applicable to this 
case it would operate as a justification, since Stone had been con- 
victed and sentenced to hard labor in a military prison. Under the 
recent case of Ex parte Wilson, 114 U. S. 417, it was adjudged by 
the Supreme Court, upon full consideration, that a crime punish- 
able by imprisonment for a term of years at hard labor, was an 
"infamous crime," within the meaning of the constitution. Mani- 
festly, however, the case must be determined by different conside- 
rations. Stone had been court-martialed for a military offence, in 
which there is no distinction between felonies and misdemeanors. 
His crime was one wholly unknown to the common law, and the 
technical definitions of that law are manifestly inappropriate to 
cases which are not contemplated in the discussion of common-law 
writers upon the subject. We are bound to take a broader view, 
and to measure the rights and liabilities of the prisoner by the 
exigencies of the military service, and the circumstances of the par- 
ticular case. It would be extremely unwise for the civil courts to 
lay down general principles of law which would tend to impair the 
efficiency of the military arm, or which would seem to justify or 
condone conduct prejudicial to good order and military discipline. 
An army is a necessity, perhaps, I ought to say, an unfortunate 
necessity, under every system of government, and no civilized state 
in modern times has been able to dispense with one. To insure 
efficiency an army must be to a certain extent a despotism. Each 
officer, from the general to the corporal, is invested with an arbitrary 
power over those beneath him, and the soldier who enlists in the 
army waives, in some particulars, his rights as a civilian, surrenders 
Vol. XXXV.— 88 
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his personal liberty during the term of his enlistment, and consents 
to come and go at the will of his superior officers. He agrees to 
become amenable to the military courts, to be disciplined for offences 
unknown to the civil law, to relinquish his right to trial by jury, 
and to receive punishments which, to the civilian, seem out of pro- 
portion to the magnitude of the offence. The articles of war, which 
he takes an oath upon his enlistment to observe, are in fact a mili- 
tary code of Draconic severity, and authorize harsh punishments 
for offences which seem to be of a trivial nature. Thus, by the 
articles of war all the following crimes are punishable by death, or 
such other punishment as a court-martial may direct: Striking a 
superior officer, drawing or lifting up a weapon, or offering any 
violence against him, or disobeying any lawful command, art. 21. 
Exciting or joining in any mutiny or sedition, art. 22. Failing to 
use his utmost endeavors to suppress such mutiny or sedition, or 
failing to give information thereof to his commanding officer, art. 
23. A sentinel sleeping upon his post, or leaving it before he i3 
relieved, art. 39. Occasioning false alarms in camp or quarters, 
art. 41. Misbehaving himself before the enemy. Running away 
or shamefully abandoning any post which he is commanded to de- 
fend. Speaking words inducing others to do the like. Casting 
away his arms or ammunition, or quitting his post or colors to 
plunder or pillage, art. 42. Compelling the commander of any 
post to surrender it to the enemy or to abandon it, art. 43. Making 
known the watchword to any person not entitled to receive it, or 
giving the watchword different from that which he has received, art. 
44. Relieving the enemy with money, victuals, or ammunition, or 
harboring or protecting an enemy, art. 45. Holding correspond- 
ence or giving intelligence to an enemy, art. 46. Deserting in time 
of war, art. 47. Advising or persuading another to desert in time 
of war, art. 51. Doing violence to any person bringing provisions or 
other necessaries to camp or quarters of troops in foreign parts, art. 
56. Forcing a safeguard in a foreign territory or during a rebel- 
lion, art. 57. Some of these articles are applicable only to a state 
of war, but some of them treat of offences which may equally well 
be committed in time of peace. Besides these, there are a number 
of minor offences, punishable as a court-martial may direct, and a 
general and very sweeping article, No. 62, providing that all crimes 
not capital, and all disorders and neglects to the prejudice of good 
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order and military discipline shall be justifiable by a court-martial, 
and punishable at the discretion of the court. 

Now, while the punishment in Stone's case seems to the civilian 
quite disproportioned to the character of his offence, as charged in 
the specifications, which was no more nor less than the utterance 
of a malicious falsehood, when gauged by the penalties attached by 
Congress to the several offences contained in the articles of war, it 
does not seem so excessive ; at any rate it was the lawful judgment 
of a court having jurisdiction of his case, and it was his duty to 
abide by it, or pursue his remedy in the method provided by law. 
In seeking to escape, the deceased was undoubtedly guilty of other 
conduct prejudicial to good order and military discipline, and was 
liable to such further punishment as a court-martial might inflict. 
In suffering him to escape, the prisoner became amenable to Article 
69, and failing to use his utmost endeavor to prevent it, was him- 
self subject to such punishment as a court-martial might direct. 
Did he exceed his authority in using his musket ? I have made 
the above citations from the military code to show that the common- 
law distinction between felonies and misdemeanors is of no possible 
service in guaging the duty of a military guard with respect to a 
soldier in the act of escaping. His position is more nearly analo- 
gous to that of an armed sentinel stationed upon the walls of a peni- 
tentiary to prevent the escape of convicts. The penitentiary — and 
for this purpose we may use the house of correction in Detroit as 
an example — may contain convicted murderers, felons of every 
grade, as well as others charged with vagrancy or simple breaches 
of the peace, and criminals of all descriptions between the two. If 
the guard see one of those prisoners scaling the wall, and there be 
no other means of arresting him, may he not fire upon him without 
stopping to inquire whether he is a felon or a misdemeanant ? If 
he prove to be a felon he will be fully justified ; if he prove to be 
a misdemeanant, is he therefore guilty of murder ? There are un- 
doubtedly cases where a person who has no malice in fact may be 
charged with malice in law and held guilty of murder, through a 
misapprehension of the law. Thus, if a sheriff charged with the 
execution of a malefactor by hanging, should carry out the sentence 
by shooting or beheading ; or, commanded to hang upon a certain 
day, should hang upon another day ; or if an unauthorized person 
should execute the sentence, it would probably be murder at com- 
mon law. But these cases are an exception to the general rule, 
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that actual malice must exist to justify a conviction for murder. 
While human life is sacred, and the man who takes it is held 
strictly accountable for his act, a reputable citizen, who certainly 
does not lose his character as such by enlisting in the army, ought 
not to be branded as a murderer upon a mere technicality, unless 
such technicality be so clear as to admit of no reasonable doubt. 
Thus, if a sentinel stationed at the gate of a fort should wantonly 
shoot down a civilian endeavoring to enter in the daytime, or an 
officer should recklessly slay a soldier for some misconduct or breach 
of discipline, no supposed obligation upon his part to do this would 
excuse so gross an outrage. 

In this connection it is argued by the defence that the finding 
of the Court of Inquiry acquitting the prisoner of all blame, is a 
complete bar to this prosecution. I do not so regard it. If the 
civil courts have jurisdiction of murder, notwithstanding the con- 
current jurisdiction by court-martial of military offences, it follows 
logically that the proceedings in one cannot be pleaded as a bar to 
proceedings in the other ; and if the finding of such court should 
conflict with the well-recognised principles of the civil law, I should 
be compelled to disregard it : State v. Rankin, 4 Cold. 145. At 
the same time, I think that weight should be given, and in a case 
of this kind great weight, to the finding, as an expression of the 
opinion of the military court, of the magnitude of Stone's offence, 
and of the necessity of using a musket to prevent his escape. I 
am the more impressed with this view from the difficulty of apply- 
ing common-law principles to a case of this description. There is 
a singular and almost total absence of authority upon the subject 
of the power of a military guard in time of peace. But consider- 
ing the nature of military government, and the necessity of main 
taining good order and discipline in a camp, I should be loth to say 
that life might not be taken in suppressing conduct prejudicial to 
such discipline. In charging the jury in The U. S. v. Carr, 1 
Woods 484, Mr. Justice Woods instructed them to "inquire whether 
at the moment he fired his piece at the deceased, with his surround- 
ings at that time, he had reasonable ground to believe and did 
believe that the killing or serious wounding of the deceased was 
necessary to the suppression of a munity then and there existing, 
or of a disorder which threatened speedily to ripen into a mutiny. 
If he had reasonable ground so to believe, and did so believe, then 
the killing was not unlawful. * * * But it must be understood 
that the law will not require an officer charged with the order and 
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discipline of a camp or fort to weigh with scrupulous nicety the 
amount of force necessary to suppress disorder. The exercise of a 
reasonable discretion is all that is required." So, in the case of 
McCall v. McDowell, 1 Abb. U. S. 212, 218, it is said, that " ex- 
cept in a plain case of excess of authority, where at first blush it 
is apparent and palpable to the commonest understanding that the 
order is illegal, I cannot but think that the law should excuse the 
military subordinate when acting in obedience to the order of his 
commander. Otherwise, he is placed in the dangerous dilemma of 
being liable in damages to third persons for obedience to an order, 
or to the loss of his commission and disgrace for disobedience 
thereto. * * * The first duty of a soldier is obedience, and with- 
out this there can be neither discipline nor efficiency in the army. 
If every subordinate officer and soldier were at liberty to question 
the legality of the orders of the commander, and obey them or not 
as they may consider them valid or invalid, the camp would be 
turned into a debating school, where the precious moment for action 
would be wasted in wordy conflicts between the advocates of con- 
flicting opinions." It is true, this was a civil case for false impris- 
onment, and these observations were made with reference to a 
question of malice, which was material as bearing upon the plain- 
tiff's right to punitory damages, as it is also a necessary ingredient 
in the definition of murder. 

The question of the civil responsibility of a naval officer (and 
his criminal responsibility seems to be the same), was considered 
by the Supreme Court in Wilkes v. Dinsman, 7 How. 89, which was 
an action of trespass against Commodore Wilkes for causing the 
plaintiff to be whipped and imprisoned for disobedience of orders, 
near the Sandwich Islands. In discussing the responsibility of the 
commanding officer of a vessel of war, Mr. Justice Woodbury ob- 
served : " In respect to those compulsory duties, whether in re- 
enlisting or detaining on board, or in punishing or imprisoning on 
shore, while arduously endeavoring to perform them in such a 
manner as might advance the science and conscience and glory of 
his country, rather than his own personal designs, a public officer, 
invested with certain discretionary powers, never has been, and 
never should be, made answerable for any injury when acting within 
the scope of his authority, and not influenced by malice, corruption 
or cruelty." * * * " The officer, being intrusted with a discretion 
for public purposes, is not to be punished for the exercise of it, 
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unless it is first proved against him, either that he exercised the 
power confided to him in cases without his jurisdiction or in a 
manner not confided to him, as, with malice, cruelty, wilful oppres- 
sion, or, in the words of Lord Mansfield, that he exercised it as 
'if the heart is wrong.' In short, it is not enough to show that 
he committed an error in judgment, but it must have been a mali- 
cious and wilful error." 

The same principle was applied in the criminal case of Miggs v. 
State, 3 Cold. (Tenn.) 85. JEtiggs was a private soldier who had 
been convicted of murder in killing a man while acting under the 
orders of his superior officer. The court held that an order illegal 
in itself, and not justifiable by the rules and usages of war, so that 
a man of ordinary sense and understanding would know when he 
heard it read or given, that the order was illegal, would afford the 
private no protection for a crime under such orders ; but that an 
order given by an officer to his private, which does not expressly 
and clearly show on its face or the body thereof, its own illegality, 
the soldier would be bound to obey, and such order would be a pro- 
tection to him. 

I have no doubt the same principle would apply to the acts of a 
subordinate officer performed in compliance with his supposed duty 
as a soldier ; and unless the act were manifestly beyond the scope 
of his authority, or, in the words used in the above case, were such 
that a man of ordinary sense and understanding would know that 
it was illegal, that it would be a protection to him if he acted in 
good faith and without malice. As there is no reason in this case 
to suppose that Clark was not doing what he conceived to be his 
duty, and the act was not so clearly illegal that a reasonable man 
might not suppose it to be legal (indeed I incline to the opinion 
that it was legal), and as there was an entire absence of malice, I 
think he ought to be discharged. 

But even if this case were decided upon common-law principles, 
the result would not be different. By the statutes of the state in 
which the homicide was committed, a felony is defined to be a crime 
punishable by imprisonment in the state's prison. Stone had been 
convicted of a military offence, and sentenced to hard labor in the 
military prison for two years, and so far as the analogies of the 
common law are applicable at all, he must be considered, in a case 
of this kind, of having been convicted of a felony. 

It may be said that it is a question for a jury in each case, 
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whether the prisoner was justified by the circumstances in making 
use of his musket, and if this were a jury trial, I should submit 
that question to them ; but as I am bound to find, as a matter of 
fact, that there is not reasonable cause to believe the defendant 
guilty not merely of a homicide, but of a felonious homicide ; and 
as I would, acting in another capacity, set aside a conviction, if a 
verdict of guilty were rendered, I shall assume the responsibility 
of directing his discharge. 



The relation existing between the mi- 
litary and the civil power in the United 
States is a matter of very grave im- 
port, in which not only the military and 
the legal profession, but every citizen 
of the republic, is directly interested. 
The decision in the particular case, in- 
volving as it does the relation existing 
between the military and the civil power, 
is one of remarkable interest, and is sure 
to attract the very general attention of 
the profession. It is also attracting the 
attention of the military, as being one 
of the most important decisions affecting 
them ever decided in the civil courts. 

Crimes Committed by Persons in the 
Military Service. — The law is, that if a 
crime is committed by a person in the 
military service of the United States, 
neither a sheriff, nor any other state 
officer, has a right to go to a company 
or regiment, and, by virtue of state pro- 
cess, arrest any officer or soldier under 
military control oi in actual military 
service. Such a person can only be ar- 
rested in the manner provided by the 
Articles of War. 

In Article 59, it is provided that when 
any officer or soldier is accused of any 
crime which "is punishable by the laws 
of the land," it shall be the duty of the 
military authorities, except in time of 
war, "upon application duly made by 
or in behalf of the party injured, to use 
their utmost endeavors to deliver him 
(the person accused) over to the civil 
magistrate, and to aid the officers of jus- 
tice in apprehending and securing him in 
order to bring him to trial." This ar- 



ticle was construed in the famous case of 
Ex parte McRoberts, 16 la. 600 (186*), 
and it was then held that while a person 
in actual military service could only be 
arrested on the process of a state court in 
the manner pointed out in the article, yet 
a soldier on furlough, not being in actual 
service, might be arrested on such pro- 
cess. It appears that Article 59 was 
originally derived from a corresponding 
British article. 

When a crime is committed by a per- 
son in the military service, it is under- 
stood to be necessary under Article 59 : 

1 . That the officer or soldier commit- 
tingthe crime should be " accused " be- 
fore a civil magistrate. 

2. That the accusation should be of a 
crime " punishable by the laws of the 
land." And in commenting on this 
Colonel Winthrop, Judge Advocate 
General, in his work on Military Law, 
vol. 1, p. 996, says : " When the crime 
or offence of the officer or soldier was 
committed within a military reservation 
or other locality, over which, by the ces- 
sion of its jurisdiction by the state or 
otherwise, exclusive jurisdiction is vested 
in the United States, the article does not 
apply ; the criminal act not being one 
' punishable by the laws of the land,' as 
the term is there employed. In such a 
case, if deemed expedient that the ac- 
cused be tried by a civil tribunal, the 
military authorities will concur with the 
U. S. marshal and district attorney with 
a view to his trial before the U. S. Dis- 
trict Court." 

3. That an appiication be duly made 
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by or on behalf of the party injured to 
the military authorities for the surrender 
of the accused. And this application is 
a "necessary antecedent condition" of 
the right of the civil authorities to act : 
Opins. Att.-Gen. 421. 

4. When an officer or soldier has be- 
come chargeable with a misdemeanor or 
disorderly conduct in violation of a city 
ordinance, it appears that he may be ap- 
prehended when found, and tried and 
punished, without previous recourse to 
the military authorities : 1 Winthrop's 
Military Law, p. 999. 

Under Article 58 authority is conferred 
on courts-martial, in time of war, to take 
jurisdiction over certain specified crimes 
committed by the military, whether such 
crimes directly prejudice military disci- 
pline or affect the military service. 
The crimes designated by the article are 
those of murder, manslaughter, may- 
hem, rape, robbery, arson, burglary, 
larceny, assault and battery with intent 
to kill or with intent to commit rape. 
This article was construed by the Su- 
preme Court of the United States in 
Coleman v. Tennessee, 97 U. S. 509 
(1878), and it was held not to make the 
jurisdiction of the military tribunals ex- 
clusive of that of the state courts. The 
case is a very interesting one, and the 
opinion of the court sets forth certain 
important principles. 

It shows : 

1. That a foreign army, permitted to 
march through a friendly country, or to 
be stationed in it by permission of its 
government, is exempt from the civil 
and criminal jurisdiction of the place. 
(And see the celebrated case of The 
Exchange, 7 Cranch 139 (1812). 

2. That when the armies of the United 
States were in the territory of the in- 
surgent states, they were not subject, for 
crimes committed, to the laws of the 
enemy, or amenable to his tribunals. 
They were answerable only to their own 
government ; and only by its laws, as 



enforced by its armies, could they be 
punished. 

3. When the armies of the United 
States were in states occupying their 
normal and constitutional relations to 
the federal government, and in which 
the civil courts were open and in the 
undisturbed exercise of their jurisdic- 
tion, they were delivered over to the 
state courts for trial. 

4. By the enactment of Article 58 ju- 
risdiction over such offences was also 
given to the military tribunals, but this 
jurisdiction is not exclusive of that of 
the state courts. 

In holding that this jurisdiction is 
concurrent, and not exclusive, the courts 
say: 

"Previous to its enactment, the of- 
fences designated were punishable by the 
state courts, and persons in the military 
service who committed them were deli- 
vered over to those courts for'trial ; and 
it contains no words indicating an inten- 
tion on the part of Congress to take from 
them the jurisdiction in this respect 
which they had always exercised. With 
the known hostility of the American 
people to any interference by the mili- 
tary with the regular administration of 
justice in the civil courts, no such inten- 
tion should be ascribed to Congress in 
the absence of clear and direct language 
to that effect." And the court goes on 
to intimate that Congress, if it saw fit to 
do so, might confer exclusive jurisdiction 
upon the military courts over offences 
committed by persons in the military 
service of the United States, its power 
being plenary over persons in its military 
service. 

Criminal Jurisdiction of Federal 
Courts. — It is elementary law, known 
by all, that the federal courts do not 
possess a common-law jurisdiction over 
crimes. Those courts cannot take juris- 
diction of a criminal case, except as that 
jurisdiction is conferred by act of Con- 
gress. On the other hand, the states can 
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pnnish all offences committed within 
their territorial boundaries, excepting 
only offences committed in places over 
which their jurisdiction is ousted by some 
provision of the constitution of the 
United States, or by some provision in 
the act admitting the state into the 
Union, whereby the United States has 
reserved exclusive jurisdiction over 
some portion of territory reserved for its 
own purposes. 

The constitution of the United States 
confers on the Congress the right to exer- 
cise exclusive authority " over all places 
purchased by the authority of the legisla- 
ture of the state in which the same shall 
be, for the erection of forts, magazines, 
arsenals, dockyards and other needful 
buildings. When an offence has been 
committed in one of the places above 
designated, the question has been raised, 
whether the state courts have a right to 
punish the offender, or whether jurisdic- 
tion over offences so committed is exclu- 
sively in the courts of the United States, 
by virtue of the provision above referred 
to. In the case of United States v, 
Cornell, 5 Mason 61, 91 (1819), Mr. 
Justice Story held that the purchase of 
lands by the United States for public 
purposes, within the territorial limits of 
a state, did not of itself oust the juris- 
diction of such state over such lands ; 
but when the legislature of the state gave 
its consent to the purchase the state 
thereby relinquished its authority over 
the land, and the jurisdiction of the 
United States became complete and 
exclusive. Its jurisdiction is exclusive, 
because "exclusive jurisdiction is," as 
Justice Story says, " the attendant upon 
exclusive legislation," and the latter, as 
we have above pointed out, is vested by 
the constitution in the Congress. That 
the jurisdiction of the United States is 
exclusive over offences so committed, see 
State v. Kelly, 76 Me. 331 (1884), 
which is the most recent case on the 
subject, expressly ruling the point in 
question. 

Vol. XXXV.— 89 



An interesting question has arisen as 
to the jurisdiction over Indians commit- 
ting crimes while living in tribal rela- 
tions on Indian reservations within state 
limits. In State v. Doxtater, 47 Wise. 
278 (1879), the Supreme Court of Wis- 
consin affirms the right of the state courts 
to punish offences committed by Indians 
on their reservations within the state. It 
declares that the jurisdiction, when not 
restricted by existing treaties made with 
the tribes, or by the act admitting the 
state into the Union, is supreme over the 
subject, and extends to all persons and 
places within the state. And see to the 
same effect the following cases referred 
to in that decision : Unied States v. Bai- 
ley, 1 McLean 234 (1834) ; United States 
v. Cisna, Id. 254 (1835); United States 
v. Sa-coo-da-cot, 1 Abbott U. S. Cir. Ct. 
377 (1870) ; Gnodell v. Jackson, 20 
Johns. 693 (1823) ; Murray's Case, 17 
Wend. 531 (1837) ; Peters' Case, 2 
Johns. Cas. 344 (1801) ; Clay v. Slate, 
4 Kan. 49 (1866) ; Hicks v. Ew-har-to- 
nah, 21 Ark. 106 (1860); People v. An- 
tonio, 27 Cal. 404 (1865); United States 
v. Stahl, 1 Woolworth C. C. R. 192 
(1866); State v. Foreman, 8 Yerger 256 
(1835); United States v. Rogers, 4 How. 
567 (1846); Caldwell v. State, 1 Stew. & 
Port. 327 (1832); Stater. Tassels, Dud- 
ley (Ga.) 229 (1830). 

But the case recently decided in the 
Supreme Court of the United States — 
United States v. Kagama, 1 18 U. S. 375 
(1886) — has put an end to the contro- 
versy on this subject. That case de- 
clares that the federal courts have juris- 
diction over offences committed by 
Indians on their reservations, while they 
are living in their tribal relations, even 
though those reservations may be within 
state limits, and that the Indian living 
in his tribal relations is not subject to the 
power of the state courts. But the court 
does not deny that the process of state 
courts runs within such reservations, and 
that state courts would have jurisdiction 
over offences committed by white people 
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found within the limits of the reserva- 
tion. 

Justifiable Homicide. — The books clas- 
sify homicide under three heads: 1. 
Homicide is justifiable when committed 
under a command of the law, in obe- 
dience to the mandate of the law. 2. 
It is excusable when committed by mis- 
adventure, or se defendendo, under cir- 
cumstances of such a nature that the law 
excuses the taking of human life. 3. All 
other homicides are termed felonies. 

In the particular case the accused per- 
son claimed that the life of the deceased 
was taken in obedience to the mandate 
of the law military, which made it his 
duty, as the guard of the military pri- 
son, to prevent the escape of the convict. 

So far as common-law crimes are con- 
cerned, it is certainly well understood to 
be the law, that an officer is justified in 
taking the life of one guilty of felony, if 
his escape cannot otherwise be prevented. 
And it is equally well understood that he 
has no right to take the life of one simply 
guilty of a misdemeanor, even if an es- 
cape cannot be otherwise prevented. 
The rule appears to be so stated in all 
the text-books, and yet there seem to be 
very few cases in which the courts have 
expressly ruled the point. See Return 
v. Stale, 2 Lea (Tenn.) 720 (1879). 

Under the facts existing in the par- 
ticular case, two questions may well be 
considered. Upon the principles of the 
common law was the accused justified in 
taking the life of the deceased ? This 
question we should answer in the nega- 
tive. The offence for which the deceased 
was shot was not a felony at the common 
law, and therefore by the common law 
there was no right to take his life to 
prevent his escape. The fact that the 
offence was unknown to the common law, 
and therefore neither a felony nor a mis- 
demeanor, cannot alter the principle. 
The principle is that the right to take 
life, to prevent an escape, did not attach 
except in cases of treason and felony, 
and the offence in this case was neither. 



We cannot refrain from calling atten- 
tion to the fact that in the opinion 
in the particular case the learned 
judge doubts whether the common- 
law principle, that an officer having 
the custody of a prisouer charged with 
felony, may take the life of the prisoner 
when necessary to prevent his escape, 
would be applied at the present day in 
the case of one arrested for petit larceny, 
which was a felony at common law, add- 
ing : "Perhaps under the statutes of 
this state (Michigan) wherein a felony 
is ' construed to mean an offence for which 
the offender, on conviction, shall be lia- 
ble by Jaw to be punished by death, or by 
imprisonment in the state prison,' the 
principle might still be applied." In 
connection with this remark, we submit 
the following observation. 

The statutes of Michigan do declare 
that when the word felony is used in 
any statute in this state, it shall be 
construed in the manner above stated. 
And a similar provision may be 
found in the statutes of other states. 
The question is, how do such provisions 
affect those offences which at common 
law were felonies, but under the statutes 
are not punishable by death or by im- 
prisonment in a state prison ? 

This question was raised in Drenncm 
v. People, 10 Mich. 169 (1862), and it 
was decided that the provision referred 
to did not abrogate the common-law 
felonies, and that those acts which were 
felonies at the common law still remain 
such, "in the same manner as if this 
statute definition had never been adopt- 
ed ;" and that "this statute definition 
does not necessarily make all offences 
which are punishable with death or by 
imprisonment in the state prison, felo- 
nious, to all intents and purposes ;" that 
the definition ' ' can have the effect only 
to make them felonies within this statute 
definition, and to the extent, and with 
the incidents and consequences, indicated 
by the respective sections or provisions 
of the statute referred to where the term 
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felony is thus used ; though there may 
be strong reasons, for the sake of uni- 
formity and by analogy, to the common- 
law felonies, to consider them as draw- 
ing after them the usual incidents of the 
latter." 

Now, there is a very important prin- 
ciple involved in all this. In Michigan, 
larceny to an amount under twenty-five 
dollars is not a felony, under the statutes, 
because not punishable with death or by 
imprisonment in the state prison. In 
Drennan's Case, supra, an officer without 
a warrant attempted to arrest a person 
charged with larceny to the amount of 
one dollar and fifty cents, and in resist- 
ing the arrest the prisoner took the offi- 
cer's life. The court held that larceny 
to the amount named being a felony at 
common law, it still remained such not- 
withstanding the statute, and that there- 
fore the common-law incident of the 
right to arrest without a warrant still 
remained as a justification to the officer. 
And this was followed in People v. Wil- 
son, 55 Mich. 506 (1885). If Drennan's 
Case was correctly decided, the common- 
law incident of the right to take life to 
prevent the escape of one arrested for a 
petty larceny, must still remain, unless 
the courts are to abrogate it by an exer- 
cise of their legislative power, so much 
denounced by Jeremy Bentham. Will 
the courts exercise this power when a 
case arises ? The opinion in the parti- 
cular case seems to imply that they should. 
But whether they would or would not is 
uncertain ; and the case affords an illus- 
tration of that uncertainty in the law, 
due to the "legislative power" of the 
courts, which is leading so many to the 
opinion that it would be well to codify 
the law and strip the courts of their power 
to enact "judge-made" law. We would 
not be understood as expressing the 
opinion that "judge-made" law is an 
unmitigated evil and ought to be abol- 
ished. We do not care to express an 
opinion on that point in this connection. 
Others will see in this very illustration 
how admirable it is that the courts should 



possess this very power, in order to pre- 
vent injustice and properly administer 
justice between man and man. 

But to return from this digression. 
We have said that there were two ques- 
tions which might properly be considered 
in this particular case. The first ques- 
tion we have answered in the negative 
by saying that tested by the common 
law, putting one side the law military, 
the accused was probably not justified in 
taking the life of the deceased. This, 
however, does not dispose of the case, for 
the second question remains : Was the 
accused justified by the law military ? 
This question must be answered, as the 
alleged offence was committed by one 
soldier on another soldier, both being in 
military service, and the one acting, as 
he alleges, in obedience to military law. 
If by the law military a sentinel is under 
obligations to prevent an escape of a 
military convict by taking the life of the 
one making his escape, then no civil 
court would be justified in condemning 
such sentinel to death. The possession 
of such a power by a civil court would 
place a military sentinel in this worse 
than absurd position. If he failed to 
take the life of an escaping military con- 
vict a military court, possessing jurisdic- 
tion of his case, might condemn him to 
death for failure to perform his military 
duty : while, on the other hand, if he did 
take the life of the escaping convict, he 
avoided death under the sentence of a 
military court, only to encounter it on 
the scaffold under the sentence of a civil 
court. Of course such a state of things 
cannot be. 

It will be noticed that in the particu- 
lar case the learned judge does not 
decide that a sentinel of a military prison 
has a legal right to take the life of an 
escaping convict, when that is necessary 
to prevent the escape. He says : "I 
incline to the opinion that it was legal," 
for the accused to take the life of the de- 
ceased who was attempting an escape ; 
but he does not so decide. The prisoner 
was discharged because at the time he 
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killed the deceased he was engaged in 
the performance of a supposed obliga- 
tion, and the act was not so clearly ille- 
gal that a reasonable man might not 
suppose it to be legal. 

As a general rule, a mistake of law is 
no defence. In People v. Cook, 39 Mich. 
236 (1878), (a case of homicide), the 
court declare : " The deception or delu- 
sion under which he labored was not one 
of fact but of law, in supposing that 
he had a right to take life under the cir- 
cumstances. This fully accounts for his 
action in the premises, but would not 
justify, excuse or exonerate him from 
the legal consequences of the act com- 
mitted." The defendant in the above 
case took the life of the deceased under a 
belief that the latter was using fraudu- 
lent but not forcible means to accom- 
plish the seduction of his sister, and that 
the law allowed him to take life in de- 
fence of her chastity. And if a foreigner, 
unacquainted with the law of this coun- 
try, should kill a person in a duel, his 
act would be none the less murder, al- 
though he might have supposed it to be 
lawful. See Ex parte Barronet, 1 E. & 
B. 1 (1852). 

If a police officer shoots an escaping 
prisoner his act is excused if the person 
killed was a felon ; but if he was only a 
misdemeanant, his act is murder. Is 
there any authority for saying that the 
character of the act in such a case de- 
pends on whether the officer in shooting 
the misdemeanant mistook his legal 
rights, and killed, supposing the law 
authorized him to prevent an escape at 
all hazards ? We nowhere find it so 
stated. He is conclusively presumed to 
know what the law authorizes and what 
it forbids, and his guilt or innocence 
turns on the single question, whether the 
law justified or not the shooting of a mis- 
demeanant to prevent an escape. 

Is there a different principle to be ap- 
plied to the case of a sentinel of a mili- 
tary prison, who in time of peace takes 
the life of an escaping prisoner ? The 
decision in the particular case seems to 



so rule. And if so, is there any suffi- 
cient reason in law for making such a 
distinction ? Should not life be as sacred 
in the hands of one as in the hands of 
the other ? And if the one is required 
to know the law, why should not the 
other also 1 The decision in this par- 
ticular case does not answer these ques- 
tions, but falls back upon the authority 
of Riggs v. State, supra, in which it was 
held that a soldier acting under the com- 
mand of a superior officer was excused 
from criminal liability, notwithstanding 
the illegality of the order, provided the 
order was not on its face so apparently 
illegal that a man of ordinary sense and 
understanding would know when he 
beard it read or given that the order 
was illegal. And such would seem to 
be a very proper conclusion. A com- 
mand of an officer in the military service 
to a subordinate sworn to instantly obey 
his orders, should, if its illegality is not 
apparent on its face, be a protection to 
the subordinate who acts in reliance on 
it, on the same principle that a warrant 
issued by a magistrate is a protection to 
a sheriff or constable who acts under it, 
provided the warrant is on its face regu- 
lar and legal. 

But ought the principle enunciated in 
Riggs v. State, supra, be extended so as 
to excuse a soldier in time of peace who 
is not acting under the command of an 
officer, but acts on his own motion, and 
on his own idea of what the law allows 
or commands ? Does he stand on any 
different plane from that on which a 
sheriff or constable stands when they 
assume to act on their own responsibility 
and without a warrant ? There are no 
cases in the books, so far as I have been 
able to investigate the matter, which 
answers this important question. And 
it is for this reason that the decision in 
the particular case is so very important, 
as stated in the beginning of this note. 

But whether or not a soldier, acting 
on his own responsibility and not upon 
the direct command of his snperior, 
should be excused from criminal rcsponsi- 
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bility because lie has acted in good faith 
and under a misapprehension of what 
his duty required, we have but little 
doubt that the prisoner in the particular 
case was properly discharged. The acts 
of Congress and articles of war made it 
incumbent on him to prevent the escape, 
and he had a legal right to employ so 
much force as was necessary to perform 
that duty. This was the opinion of the 
military court which tried the accused 
and discharged him. It seems to be the 
opinion of the federal judge writing the 
opinion in the particular case. And the 
writer of this note sees no escape from 
such a conclusion. If it seems harsh, 
cruel and unjust that a military convict 
should thus lose his life, we can only call 
attention to the list of offences, enumer- 
ated in the opinion of the court in the 
particular case, the penalty for which is 
death under the military law. 

Crimes Committed by Another's Com- 
mand. — We shall conclude this note by a 
brief statement of the law as to criminal 
liability in the case of crimes committed 
by another's command. The law is well 
settled that when a homicide is committed 
by one acting under the unlawful com- 
mand of another, the command does not 
excuse the act, the actor being liable as 
though no command had been given. 

1. We may take the case of husband 
and wife. It is in general true that if 
a married woman commits a crime under 
the coercion of her husband, the act in 
her is excused by virtue of the coercion. 
But this principle is not carried so far as 
to excuse her from criminal liability 
when she commits a homicide in the 
presence of and under the coercion of 
her husband. Stephen's Dig. of Cr. 
Law, art. 30. 

2. So in the case of parent and child, 
it is argued that the command of the 
parent will not excuse the child from 
criminal liability for act done in obedi- 
ence to the command. 1 Bishop on Cr. 
Law, \ 367 ; People v. Richmond, 29 
Cal. 414 (1866). 



3. And in the case of master and ser- 
vant the same principle is again applied, 
the servant being liable notwithstanding 
the command. Com. v. Drew, 3 Cush. 
Mass. 279 (1849). 

4. In the case of a soldier acting under 
the command of a superior officer, the 
law as stated by Mr. Bishop is as fol- 
lows : ' ' The command of a superior to 
an inferior, as of a military officer to a 
subordinate, * * * will not justify a 
criminal act done in pursuance of if." 
1 Bishop on Cr. Law \ 355. 

In the case of Mitchell v. Harmon, 1 3 
How. 129 (1851), the Supreme Cour' 
of the United States decided that a mili- 
tary officer could not rely on an appa- 
rently unlawful order of his superior, as 
a justification. If such a command could 
not be a justification in a civil case, and 
the case in which the point was ruled it 
will be observed was a civil case, it cer- 
tainly could not constitute a justification 
in a criminal case, where this principle 
would have to be more strictly applied. 
That a soldier is not justified in obeying 
an unlawful command of a superior, and 
is liable criminally notwithstanding the 
command, is laid down in Biggs v. State, 
3 Cold. (Tenn.) 85 (1866) ; U. S. v. 
Carr, 1 Woods U. S. C. C. 480 (1872). 
In the case last cited, Mr. Justice Woods 
instructed the jury as follows: "Nor 
will any order of a superior officer to an 
inferior in rank justify the wilful killing 
of a person under the peace and protec- 
tion of the law. A soldier is bound to 
obey only the lawful orders of his supe- 
riors. If he receives an order to do an 
unlawful act, he is bound neither by his 
duty nor his oath to do it. So far from 
such an order being a justification, it 
makes the party giving the order an ac- 
complice in the crime. For instance, an 
order from an officer to a soldier to shoot 
another for disrespectful words merely, 
would, if obeyed, be murder both in the 
officer and soldier." 

Henry Wade Rogers. 



